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PER CURI AM

Ventura Garcia seeks to appeal fromthe district court’s
order entering judgnent in his favor in his action filed pursuant
to 42 U S.C. 8§ 1983 (2000). The notice of appeal in this case was
received in the district court after expiration of the appea
period. However, Garcia dated his notice of appeal prior to the

expiration of the appeal period. Under Houston v. Lack, 487 U S

266, 276 (1988), the notice is considered filed as of the date
Garcia delivered it to prison officials for forwarding to the
court. Because the record does not reveal when Garcia delivered
his notice of appeal to prison authorities, we cannot determ ne
whet her the notice of appeal is tinely.

The record is simlarly unclear as to the date Garcia
filed his notion for reconsideration of the court’s order. Under

Houston v. Lack, the nmotion to reconsider also is deened filed as

of the date the petitioner delivered it to prison officials for

mailing to the court. See United States v. Duke, 50 F.3d 571, 575

(8th CGir. 1995). Al though Garcia’s notion to reconsider was
received by the district court clerk nore than one nonth after the
district court’s entry of judgnment, the date on the notion is
within ten days following entry of the district court’s deci sion.
See Fed. R Civ. P. 6(a) (conmputation of tinme). The date Garcia
delivered the notion to reconsider to prison officials nust be

ascertained by the district court because the timng of the filing



of that notion determ nes whether it is properly considered under

Fed R Cv. P. 59(e) or Fed. R Cv. P. 60(b). See In re Burnley,

988 F.2d 1 (4th Cr. 1992). Accordingly, we remand the case for
the district court to determne the tineliness of the filing of the

noti ce of appeal under Houston v. Lack. In the event that the

court concludes that Garcia’s notice of appeal was tinely filed, it
must then determ ne whether Garcia' s notion to reconsider was
delivered to prison officials for mailing no |ater than the tenth
day followng the entry of the court’s April 27, 2004 order. The
record, as supplenmented, will then be returned to this court for
further consideration.

REMANDED



